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long neglected records. There is much promise in such a group. 
The final appraisal of Mr. Tout's present work must await its comple- 
tion, but enough has been said to indicate the solid achievement of 
these two volumes. It seemed unwise to make a separate index for 
them , but a fully analyzed table of contents partly supplies the need. 

Albert B. White. 
University of Minnesota. 

Fair Value : The Meaning and Application of the Term 
"Fair Valuation" as Used by Utility Commissions. By Harleigh 
H. Hartman. Boston and New York, Houghton Mifflin Company, 
1920. — xix, 263 pp. 

This is one of the Hart, Schaffner and Marx prize essays in eco- 
nomics. The author's thesis is that " value " in rate cases means not 
exchange value but "the actual, unimpaired, reasonable investment 
in property used and useful in rendering the public service " (page 
124). He undertakes to prove this by an elaborate discussion of the 
fundamental purposes of regulation, by a consideration of common 
usage and by a review of the cases. He develops the implications of 
his thesis in its bearing on the specific problems which have come be- 
fore courts and commissions. 

The legal part of his argument appears particularly weak to the re- 
viewer. It rests for its validity on two contradictory assumptions. 
The first is that the constitutionality of a regulation depends on 
whether it reduces the rate to less than the value of the service. In this 
connection the author means by value " commercial value " (page 83). 
The other assumption, dogmatically stated but wholly unsupported by 
argument, is that value of the service does not mean commercial value 
but is normally identical with the reasonable cost of the service. 
Armed with these two assumptions and sustained by Hadley's state- 
ment of the " socialistic theory " of value, which "bases it upon what 
the article has cost the seller in the way of toil and sacrifice ", he finds 
that the court in Smyth v. Ames had in mind, in speaking of the 
"value " of the property, this " socialistic value " and not exchange 
value. The court's enumeration of elements to be considered in 
ascertaining value includes, he says, items not appropriate to the con- 
sideration of exchange value (the reviewer is curious to know which of 
the elements he considers inappropriate), and the very fact that the 
court thought it necessary to enumerate the elements at all proves 
to him that it was not dealing with condemnation value, a con- 
cept too familiar to require such explanation (pages 62-63). (One 
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cannot but admire the reverence with which he assumes that Justice 
Harlan would not indulge in repetition without a purpose.) The 
author admits that the court has occasionally been seduced by the 
blandishments of the condemnation analogy, but only to return to the 
true doctrine. He gives no explanation, however, of San Joaquin, 
etc. Company v. Stanislaus County, 233 U. S. 454 (19 14), which ex- 
pressly required a fair return on water rights for which the company 
had paid nothing. The case is cited only in support of another propo- 
sition, which it does not support (page 154). This decision can per- 
haps be distinguished, by reason of the fact that the consumers consti- 
tuted only a limited class, but it cannot safely be ignored. 

The legal foundation of the author's theory is thus decidedly inse- 
cure. It by no means follows, however, that the " investment " theory 
is to be rejected on its merits, or even as inconsistent with the law as 
it will develop. The court, in speaking of " fair value " as the basis 
of a fair return, may have referred to the exchange value of the physi- 
cal property in some sense distinguishable from that of the entire 
property as a going concern, or it may have referred to the latter. If 
the former, most of the decrees permitting reductions were in harmony 
with the principle enunciated (despite the author's erroneous note on 
page 81) ; if the latter, the decrees were unintentionally in conflict 
with the principles they were supposed to embody, and the lang- 
uage of the opinions is therefore worthless. In the former case, 
there is nothing to prevent a commission from basing returns in the 
future on any basis it may think in accord with public policy, provided 
only it gives a warning timely enough and convincing enough to pre- 
vent the anticipation of any earnings in excess of a fair return on that 
basis. This is because the value of the physical property, in any sense 
in which it is susceptible of impairment by rate reduction, cannot pos- 
sibly exceed a capitalization of the anticipated earnings, however much 
it may fall short thereof. If the court, however, fell into the incon- 
sistency of starting an inquiry into the reasonableness of net earnings 
with the assumption that the exchange value as a going concern (which 
in fact is but a reflection of those net earnings) is reasonable, then 
there is a clean sheet for the writing of new precedents. In either 
case, a discussion, like the author's, of what rate base is most in accord 
with public policy, should be welcome. 

To allow a fair return on the " actual, unimpaired, reasonable in- 
vestment " is, in the author's mind, to carry out the fundamental aim 
of regulation, namely, " to attract capital at the lowest figure possible " 
(page 86) and to reduce the speculative element to the minimum 
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(pages 39-41). To allow a return on reproduction cost, on the other 
hand, under constantly rising costs, is to give " a return to the stock- 
holder at the expense of the public on an imaginary investment which 
he never made" (page 112). With the author's position on the 
merits (as distinct from the law) the reviewer agrees in the main. 
He dissents only at three points : the treatment of "innocent investors", 
the treatment of deficits, and the treatment of depreciation. Much 
can be said on both sides of the question of whether earnings should 
be reduced to a fair return on the actual reasonable cost when stock 
has been bought and sold at prices based on the expectation of the 
continuance of greater earnings. The author dismisses the subject 
with the curt statement that the investor in such case " has only his 
own carelessness or gambling instinct to blame", since "the restric- 
tion is stated in the common law" (page 87). This puts a severe 
penalty upon disagreement with the author's opinion of the common 
law. 

It is difficult to understand why the author will not allow the addi- 
tion of deficits below a fair return as so much additional sacrifice , 
unless, of course, they are caused by inefficiency of management. We 
should allow them in the later as well as in the earlier years of the 
plant's life. They clearly represent additional sacrifice. This is 
quite as true when the expenses which resulted in the deficits were 
charged to the operating account as it is when they were charged to 
the capital account. The author's attempt to distinguish the two 
cases is unconvincing (page 180). In either case, if the stockhold- 
ers are to take the risk of making this additional sacrifice, a higher 
rate of return will have to be allowed in order to induce them to in- 
vest. Failure to include these sacrifices in the rate base merely 
renders the undertaking more speculative. When the author objects 
to the Wisconsin commission's addition of the early deficits ' ' because 
it necessarily rewards past inefficiencies" (page 185), he might 
equally well object to allowing rates to cover present operating ex- 
penses. In the case of the deficits, as well as in that of the opera- 
ting expenses, it is only those which have been reasonably incurred 
that are supposed to be included. As for depreciation, it is the mi- 
impaired reasonable cost, or unimpaired " justifiable sacrifice", on 
which the author would base the return. But how can a past cost 
or a past sacrifice become "impaired"? The value of the prop- 
erty, in the sense of exchange value, can be impaired, and the author 
may have forgotten that he has renounced that use of the word. But 
while past sacrifice cannot well be said to be impaired, it can be re- 
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quited. Whenever the stockholders receive more than a fair return 
on the investment, their sacrifice is to that extent requited. 

On the unrequited (rather than the unimpaired) sacrifice theory, 
we should include nothing for property bought with earnings which 
have exceeded a fair return, and should make an actual deduction for 
excess earnings which have been distributed to stockholders instead of 
being put back into the plant. Were such a policy pursued , it could 
not be said, as the author says on page 135, that the investment from 
surplus earnings represents a sacrifice by the stockholders. Had these 
earnings been distributed as dividends, the sacrifice would have been 
as great, for the failure to sacrifice the dividends would have been off- 
set by an equivalent sacrifice in the rate base. The author seems to 
emphasize the desirability of including property bought from surplus 
earnings, however, only " where the public has found it expedient to 
adopt a laissez-faire policy to encourage utility development " (page 
135). In such cases, it is true, the problem of the "innocent in- 
vestor " arises, but there seems no more reason for tenderness to him 
here than when he has bought in the expectation of a continuance of 
a return on reproduction cost. Moreover, on the author's theory that 
the common law restricted the company to a fair return on the actual 
reasonable cost, it is difficult to see how he reached the conclusion 
that " it cannot be said that rates unduly high were illegally collected 
in the absence of regulation." 

While the author would not deduct all surpluses which are not rein- 
vested, he would nevertheless deduct whatever has been collected for 
depreciation and then dissipated as dividends. As far as it goes, this 
practice would accord with the unrequited sacrifice theory. He places 
it, however, on the ground of unimpaired sacrifice. His point is, that 
to the extent to which any property is impaired, it is no longer used 
and useful in the service (unless offset by the existence of a sufficient 
depreciation fund). But why apply the "used and useful" test? 
The author's professed aim is to make the return as low as is consistent 
with the possibility of attracting capital. Why, then, depart from 
reasonable, unrequited sacrifice, even for property no longer used and 
useful? The author departs from that principle in two directions. 
Not only does he refuse to deduct surpluses, as we have seen, when 
they do not correspond to accrued depreciation ; he also deducts ac- 
crued depreciation even when there have been no surpluses (assuming 
that no fund offsets the depreciation). In doing so, he follows Justice 
Moody's language in the Knoxville Water Co. case, which implies that 
failure to collect. a depreciation fund is as much the fault of the com- 
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pany as is dissipation of a fund once collected. If the failure to col- 
lect the fund was indeed the company's fault, then the deduction of 
what should have been collected would still accord with the unrequited 
reasonable sacrifice theory. But suppose the company was unable to 
collect the fund in the early years and has paid only reasonable divi- 
dends. Would the author approve the Massachusetts Public Service 
Commission's refusal to deduct the depreciation under such circum- 
stances, in the Blue Hill Street R. Co. case, cited in the note on 
p. 204? On the impairment theory, the depreciation would have to be 
deducted. The result would be that a company starting business 
would have one more risk to consider, and a higher and more specu- 
lative rate of return would have to be allowed to attract the capital. 
This is out of accord with the author's aim to minimize speculation. 
Yet it is only if we accept the unrequited rather than the unimpaired 
sacrifice theory that we can follow the less speculative alternative of 
the Blue Hill case. 

Robert L. Hale. 
Colombia University. 

Taxation in the New State. By J. A. Hobson. London, 
Methuen and Company, Ltd., 1919. — x, 254 pp. 

This book impresses me as one of the most serviceable discussions 
of taxation which has appeared in recent years. Without being 
superficial, it is unusually vital and stimulating. Its excellence lies 
partly in the wisdom of its omissions. It has the great gift of ignor- 
ing the unessential. It covers the most important practical problems 
of central or national taxation and lays in advance an adequate 
theoretical foundation. Yet it ends on page 254. 

Mr. Hobson's problem is how to finance the post-war state. Rec- 
ognizing that "no multiplication of minor devices can suffice", he 
goes at once, in the three opening chapters, to the heart of his prob- 
lem by an analysis of " ability to bear ". His chief contribution 
here is the significance which he imparts to the distinction between 
costs and surplus. " Those elements of income which are necessary 
payments to owners of productive agents, in order to sustain the 
productive efficiency of an agent and to evoke its application, rank 
as 'costs' of production, and have no ability to bear taxation". 
The remaining elements of income, with minor exceptions, represent 
surplus, i. e., " unnecessary or excessive payments ". The essential 
thesis is " that all taxation should be laid directly upon surplus, be- 
cause if any taxation is put on ' costs ', the process of shifting it on 



